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Abstract:

In Islamic law (Shari’ah), testimony and evidence in matters such as Hudood (prescribed
punishments), Qisas (retribution), and Ta’zir (discretionary punishments) are based on firm and
reliable principles. Scholars have diverse opinions regarding the use of modern scientific tools
like DNA testing. To understand its Shari’ah status, the following points can be considered.Most
scholars accept DNA testing as “corroborative evidence.” This means it can be used to support a
case with additional evidence but cannot be entirely relied upon. In certain cases where DNA
testing provides conclusive proof, scholars debate whether it can be admissible for Hudood or
Qisas.In cases of adultery, the Qur'an stipulates the requirement of four eyewitnesses. Therefore,
DNA testing alone is not considered sufficient to establish Hadd (punishment) because it does not
meet the Shari’ah requirement of witnesses. However, DNA evidence can be used as a
supportive means for imposing discretionary punishments (Ta’zir) if other evidence is present.In
Qisas cases, such as murder, DNA testing can help identify the perpetrator. However, under
Shari’ah principles, two eyewitnesses or a confession are required for Qisas. DNA evidence can
serve as corroborative evidence.In Ta’zir cases, the judge (Qadi) has broader authority. DNA
testing is generally admissible in discretionary cases, as its use depends on the judge’s ljtihad
(discretionary reasoning) and adherence to general Shari’ah principles while employing modern
technology.Certainty is essential for imposing punishments in Shari’ah, and any doubt can nullify
them (“Hudood are suspended in the presence of doubt”).

Considering the limitations of DNA testing and the possibility of errors, it cannot be
regarded as absolute evidence. Expert testimony is also necessary to validate DNA results and
confirm their accuracy.Some contemporary scholars and Figh councils, such as the Islamic Figh
Academy, have permitted the use of modern science and technology under specific conditions,
particularly in Ta’zir and sometimes in Qisas cases. However, most scholars adopt a cautious
approach in Hudood cases and consider DNA only as supplementary evidence.DNA testing is a
significant tool of modern science and can be recognized as corroborative evidence in Shari’ah,
especially in Ta’zir and Qisas cases. However, its use in Hudood cases is limited because the
Quran and Sunnah have explicitly defined the requirements for testimony in such matters.
Scholars approach this issue through ljtihad, considering the circumstances, the objectives of
Shari’ah, and scientific advancements.

Keywords: Shariah Status, Hudud, Qisas,Ta'zir, Islamic Law, Punishment, Principles,
Advancements, ljtihad
The principles of Shari’ah evidence in Hudud, Qisas, and Ta’zir.

In Sharia, testimony is considered a strong and reliable source of evidence, but it follows
specific principles. The Quran and Sunnah outline different types of testimony, such as
eyewitness testimony (giving testimony based on direct observation), confession (the accused
admitting their crime), and Qasama (sworn testimony). The Quran requires four witnesses for the
punishment of adultery, and Qisas (retaliation in criminal cases) also necessitates
eyewitnesses.Based on these principles, DNA testing cannot be fully recognized as Shariah-
compliant testimony; however, it can be presented as supporting evidence alongside other
proofs. Sharia also allows for Ijtihad (jurisprudential reasoning). Through ljtihad, jurists have
deemed certain modern scientific advancements, such as DNA testing, admissible in specific
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cases. These modern tools are often utilized in Tazir (discretionary punishments), where the
judge's discretion plays a crucial role.*-
DNA Testing: Introduction and Scientific Basis

DNA testing, which provides identification based on genetic material, is a scientific method
widely used in many judicial systems. It offers genetic identification that helps establish an
individual's identity. This test is commonly used in cases of lineage verification, murder
investigations, and other serious crimes.Several countries around the world have recognized
DNA testing as admissible judicial evidence. However, in Islamic jurisprudence, scholars hold
differing opinions regarding its legal status. Most scholars do not consider it as complete
testimony, but it may be accepted as corroborative evidence.In Islamic jurisprudence, DNA
testing can be regarded as corroborative evidence, particularly in Tazir (discretionary
punishments) cases. This means that DNA results should be considered alongside other forms of
evidence?

The Role of DNA in Hudood Cases."

In cases related to Hudood (fixed punishments in Islamic law), such as adultery, theft, and
alcohol consumption, the principles of Shariah evidence are very strict. The Qur'an stipulates that
for the crime of adultery, four eyewitnesses are required, who must have directly seen the act in
order to testify. Since DNA testing does not fulfill the condition of eyewitness testimony, it cannot
be used as complete evidence in Hudood cases.A well-known principle in Islamic jurisprudence
states that Hudood punishments can be waived in cases of doubt. This means that if there is any
uncertainty, the punishment cannot be applied. DNA testing, under this principle, cannot be fully
accepted as conclusive proof, as it may introduce an element of doubt.Scholars and jurists have
expressed different opinions on this matter. Some consider DNA testing as supporting evidence,
while others do not accept it in Hudood cases. These opinions are based on interpretations of the
Qur'an and Sunnah, as well as jurisprudential principles.-

"DNA Evidence in Qisas Cases."

In cases of Qisas (retribution), such as murder, Islamic law requires eyewitness testimony
or confession. In murder cases where the identification of the perpetrator is in question, DNA
testing can serve as a significant aid by identifying the perpetrator's physical traces. However, for
Qisas, Shariah mandates the presence of eyewitnesses or a confession of guilt. If witnesses are
available or the accused confesses, DNA testing can be utilized as supporting evidence, but it is
not sufficient as primary evidence. Some scholars have accepted DNA testing as supporting
evidence in Qisas cases, while others question its validity. These differing opinions are based on
interpretations of Islamic jurisprudence and the principles derived from the Qur'an and Sunnah.*-
"The Role of DNA in Tazir

In Tazir (discretionary punishments), which are determined by the judge's discretion and
offer greater flexibility, the Qadi (judge) possesses broader authority. If DNA testing confirms the
commission of a crime, the Qadi can utilize it as supporting evidence in determining the
appropriate punishment, provided that other corroborative evidence is also available. Given that
decisions in Tazir cases are based on the Qadi's discretion, DNA evidence can be accepted as
supplementary proof. This implies that if the identity of the accused or the nature of the crime is
established through DNA, the Qadi may consider it when deciding on the punishment. The Qadi
has the authority to incorporate modern scientific evidence, such as DNA testing, in alignment
with the general principles of Shariah, to determine appropriate sentences.®-

! Ibn Rushd, Bidayat al-Mujtahid wa Nihayat al-Mugtasid, Dar al-Gharb al-Islami, 2003, Vol. 2, p. 435.

2 Ibn Qayyim al-Jawziyyah, AI-Turug al-Hukmiyyah fi al-Siyasah al-Shar'iyyah, Dar Alam al-Fawa'id, 2007, Vol. 1, p. 212.
3 Al-Mawardi, Al-Ahkam al-Sultaniyyah, Dar al-Kutub al-Ilmiyyah, 1996, Vol. 1, pp. 134-139.

4 Muhammad bin Hussein al-Jizani, Al-Shahadah fi al-Figh al-Islami, Maktabat al-Rushd, 2001, Vol. 1, pp. 310-320

5 Yusuf al-Qaradawi, Magqasid al-Shari'ah al-Islamiyyah, Maktabat Wahbah, 1998, Vol. 1, pp. 178-185
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Definition of Hudud."
"Hudood" is the plural of "Had," which linguistically means "to prevent" or "to restrain." This is why
a guard or doorman is referred to as "Haddad." In Islamic terminology, "Hudood Allah" refers to
the prohibitions set by Allah. As stated in the Qur'an:
"These are the limits set by Allah."” a . )
© Uik 3 4l 3,2 ol
While | couldn't locate a direct reference to Al-Sabtani's explanation of "Hudood Allah," the term
is generally understood to encompass two categories:
Prescribed Limits in Daily Affairs: These are the boundaries set by Allah concerning aspects
like consumption and marital relations. Believers are instructed to adhere to these limits and
avoid transgressing them.
Legal Punishments in Islamic Law: In Islamic jurisprudence, "Hudood" refers to specific
punishments prescribed for certain offenses, such as theft, adultery, and false accusation of
adultery. These are fixed penalties defined by Shariah.
This classification underscores the comprehensive nature of "Hudood Allah," encompassing both
personal conduct and legal injunctions.
700 laa [EREN) EJ.ﬁA 4\_1)91:
"That is, the specific punishment that becomes obligatory as the right of Allah."”
For example, amputating the hand of a thief, administering lashes and stoning to an
adulterer, and imposing lashes on those who falsely accuse others.
(e all s Cany 3080 4y e
In Islamic terminology, "Hudood" (plural of "Had") refers to the fixed punishments
prescribed by Allah as His right.2.
In Islamic law, there are six offenses classified under Hudud (fixed punishments):
1. Highway Robbery (Harabah): This refers to banditry or acts of terror that threaten public
safety.
2. Theft (Sariga): Unauthorized taking of someone else's property.
3. Adultery (Zina): Engaging in unlawful sexual relations.
4. False Accusation of Adultery (Qadhf): Wrongfully accusing someone of adultery without
providing the required evidence.
5. Consumption of Intoxicants (Shurb al-Khamr): The act of consuming alcoholic
beverages or other intoxicating substances.
6. Apostasy (Riddah): The act of renouncing Islam.
Each of these offenses has specific punishments outlined in Islamic jurisprudence.
In Islamic jurisprudence, a hadd (plural: hudad) is defined as a predetermined punishment that is
obligatory as the right of Allah®."
Abdul Qadir Audah categorizes the offenses warranting Hudud (fixed punishments) in Islamic law
as follows:
1. Adultery (Al-Zina): Engaging in unlawful sexual relations.
2. False Accusation of Adultery (Al-Qadhf): Wrongfully accusing someone of adultery
without the required evidence.

¢ Surah Al-Bagarah, 2:187

Imam Ibn Rushd, Bidayat al-Mujtahid wa Nihayat al-Mugtasid, Dar al-Ma'rifah al-Taba'ah wa al-Nashr
wa al-Tawzi', 1999, Vol. 1, p. 354.

¢ Al-Kasani, Ala' al-Din, Badai' al-Sana'i’ fi Tartib al-Shara'i’, "Chapter on the Causes of the Obligation of
Hudud", Dar al-Kutub al-limiyyah, 2000, Vol. 7, p. 33.

® Sayed Amir Ali, Fatawa Alamgiri, Fareed Eik Saal Urdu Bazaar, Lahore, VVol. 3, p. 356.
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Consumption of Intoxicants (Al-Shurb): The act of consuming alcoholic beverages or

other intoxicating substances.

Theft (Al-Sariga): Unauthorized taking of another's property.

Highway Robbery (Al-Hirabah): Acts of banditry or terror that threaten public safety.

Apostasy (Al-Riddah): The act of renouncing Islam.

Rebellion (Al-Baghy): Armed insurrection against a legitimate Islamic authority.

Each of these offenses has specific punishments outlined in Islamic jurisprudence.°

Abdul Qadir Audah defines Hudud as

Osiny et Al ga A il o oL@l i Laia s chelaadl Aaloaall 55 iall L ginll g s s alll lis 5 jiall Gygiadl 52 aall

oo Al 1y a5 Aalall daliad) Lgtia gind LS all Uia 4 giall (05 iy a5 cheleadl (e Y5 211 (pe Tl Jai Y Ldl Slly
Mo Aadldl 5 Bl (g8as 5 i)

Translation :A Hadd is a fixed punishment prescribed by Allah the Almighty, and it is His right.

This means that the punishment is established for the benefit of society. When Islamic jurists

state that a particular punishment is the right of Allah, it implies that this punishment cannot be

waived by individuals or society. In essence, it is a Haq Allah (divine right) imposed for the

welfare of the public, aimed at eliminating corruption and ensuring security and stability.

Shah Waliullah Muhaddith Dehlavi, while explaining the philosophy of Hudood (Islamic legal

punishments), states that the commission of certain sins disrupts social order and weakens the

Muslim community. For such offenses, merely instilling the fear of the Hereafter or offering advice

is not sufficient. These are the very sins that spread corruption on earth and destabilize the

system of civilization.

Another point to consider is that certain sins become habitual and difficult to abandon. For
such offenses, the law prescribes an exemplary punishment so severe that the perpetrator is
viewed with contempt by society and serves as a lesson for others. By witnessing the
consequences of such crimes, very few would dare to commit similar offenses.!?

Qisas."

In Arabic linguistics, the term Qisas is derived from the root word "Qass", which means to
follow or trace someone's footsteps. This etymology reflects the concept retribution, where the
punishment mirrors the offense committed.*3 -

In Islamic jurisprudence, the term "Qawad" is also used to refer to Qisas .14

"Terminological Definition of Qisas"

2 3 Ll 5 poie il ina s 058 DU T 2 s Fall 5 Gl (30 IS5 e 5l bty Lggle g A1) il yal a

stall il Ue 1 el 1) Lie siey of adde iaall o) 380U 3a Wl ima s clagin sl i ol oy efaa L) Guli caal
Blgic saal 4, all

Translation: These are offenses for which Qisas (retributive justice) or Diyat (compensatory

blood money) are prescribed. Both Qisas and Diyat are fixed penalties and are considered the

rights of individuals. Being fixed penalties means that their punishments are standardized without

any gradation or variation; thus, the punishment cannot be increased or decreased. As individual

© N OA

10 Abd al-Qadir Ouda, Al-Tashri' al-Jina'i al-Islami: Mugaranatan ma'a al-Qanun al-Wad'i, Beirut: Dar al-
Kutub al-Arabi, Vol. 1, p. 134.
1t Abd al-Qadir Ouda, Al-Tashri' al-Jina'i al-Islami: Mugaranatan ma'a al-Qanun al-Wad'i, Beirut: Dar al-
Kutub al-Arabi, Vol. 1, p. 162

2 Shah Waliullah, Hujjat al-Allah al-Baligha, Maktabah Salafiyyah, Lahore, 2015, Vol. 2, p. 91.
3 Al-Zabidi, Murtada bin Muhammad bin Muhammad bin Abdul Razzag Al-Hussaini, Taj al-Arous,
Maktabah al-Kuwaitiyah, 2011, Vol. 2, p. 101.
“1bn Majah, Abu Abdullah, Sunan, Book of Diyat, Chapter on Retaliation Only by the Sword, Beirut: Dar
al-Hay'ah al-Kutub al-Arabiyyah, Hadith No. 2667.

5 Abd al-Qadir Ouda, Al-Tashri' al-Jina'i al-Islami, Vol. 1, p. 79.
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rights, it implies that the aggrieved party has the authority to forgive the offender. If the victim's
heir chooses to pardon the offender, the prescribed punishment for that crime is waived.
"Definition of Ta'zir"

The term Ta'zir (in Arabic linguistics encompasses meanings such as assistance,
prevention, and restraint. These interpretations are interconnected, as preventing someone from
wrongdoing or oppression is, in essence, aiding that individual. For instance, in the Quranic
verse: "™ ("...and honor and respect him..."), the word " (tu'azziruhu) implies support and
reverence. Consequently, the term Ta'zir is used to denote a form of punishment that serves to
deter individuals from committing offenses, thereby preserving their dignity and preventing further
moral degradation. This disciplinary action aims to protect individuals from engaging in harmful
behavior and to maintain their honor within society.®

Islamic jurists define Ta'zir as a discretionary punishment applicable in cases involving
both the rights of Allah (Huquq Allah) and the rights of individuals (Huquq al-'Ibad). This
punishment is administered for offenses that do not have a fixed penalty (Hadd) or require
expiation (Kaffara). In such instances, the specific nature and severity of the punishment are
determined by the judge's discretion, taking into account the circumstances of the offense and the
offender.'” -

i pte o Aag il a8y cqanlil) el iney el Cligie e ST 1 R gie Lede Clay Al @l oy el
O oalill O iy (il iy iy shal) il 1ad ol jadl sdel il giall (4e A sena g iy 15 &y g 5a0 Ay ya S Apsie
185 e g smil ol e (g8 ol sl o small g 5l s ey sl g yla 2S00 Ly By S (8 oy sl 5 sl iy
These are offenses for which one or more discretionary punishments (Ta'zir) may be
administered. The term Ta'zir essentially means disciplinary action. Islamic law does not
prescribe a fixed punishment for any Ta'zir offense. Instead, a range of penalties is established,
starting from lighter punishments and extending to more severe ones. The determination of the
appropriate punishment is left to the discretion of the judge (Qadi), who considers the nature of
the offense and the circumstances of the offender. Since Ta'zir offenses do not have
predetermined punishments, the judge selects the penalty or penalties deemed suitable for the
specific crime.
"Implementation of Hudud in the Prophetic Era"

Numerous authentic Hadiths confirm that during his time, the Prophet Muhammad (peace
be upon him) implemented punishments such as flogging, stoning, and amputation. For instance:
sy agd JE L) 31 el 5 agie Doy of 15,838 alll alll Jguny () 2 sgal) il 108 A3 jee o alll 2ie (e ¢ @l e ellla Lina
o sh L 5 8 5 )5l | 538 aa ) Led ol 53K o3 ol Alll e JU () gl g agaiadl Ja )l LG (831 )5l (8 (gant e Y Alll
dana b (Baea 1) 5l ax 5l A0 Lead 13U oy ad 8 Sl ad ) oDl (g alll e 4l U8 Laaey La g Ll Lol 3 &3 can )l ol e oy a8 sl
i Sl Js jlaall Loy 3l all e ingy Jasll Cul 8 jee G0 alll de JUi Lea 8 alll alll Jsuy Lage ald aa )l 4 Led

Bajle s lasll a8 i lgle o g
Narrated by ‘Abdullah ibn ‘Umar (may Allah be pleased with him):

The Jews came to Allah's Messenger (peace and blessings be upon him) and mentioned
that a man and a woman from among them had committed adultery. Allah's Messenger (peace
and blessings be upon him) said to them, "What do you find in the Torah regarding the
punishment for adultery?" They replied, "We disgrace them and flog them." ‘Abdullah ibn Salam
said, "You have lied; indeed, it contains the ruling of stoning." They brought the Torah, opened it,
and one of them placed his hand over the verse of stoning and read what preceded and followed

Abd al-Aziz Amir, Al-Ta'zir fi al-Shari‘ah al-Islamiyyah, Dar al-Fikr al-Arabi, Book One, 2019, p. 152.

8Abd al-Qadir Ouda, Al-Tashri' al-Jina'i al-Islami, Vol. 1, p. 79.
¥ Imam Malik, Al-Muwatta, Book of Hudud, Chapter on What Has Been Reported About Stoning, Hadith
No. 1551.
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it. ‘Abdullah ibn Salam said to him, "Lift your hand." He lifted his hand, and beneath it was the
verse of stoning. They said, "O Muhammad, you have spoken the truth; it contains the verse of
stoning." Allah's Messenger (peace and blessings be upon him) then ordered that the man and
woman be stoned. Abdullah ibn ‘Umar said, "I saw the man leaning over the woman to protect
her from the stones."Imam Malik commented that the man was shielding the woman so that the
stones would strike him instead of her.
This narration is recorded in Sahih Muslim, Hadith number 1699a.
DSy ool Al JE ¢ AN of A JU el SSs ) ) el alid (e Sla ) O Gl () s (e s O (g 00 Sllle s
) (i A o508 Gl salie e Ayl Jiby Al 8 Al jiey ) g alll ) cud Sy sl 4l JlE Y iU S e aaY 13 @S2 s
Ol J all) all) Jgus y ) ela i A o a5 a0 S5 sl ) JE Le Jie e 4l JUi Sy 3 U8 Lo Jie 4l QU8 ldadll (0 jee
Al Jgusy Camy gle SN ia alll alll Jgusy e (i pmn @D JS Gl e G306 ale alll Jus ) dle (myeld tamn JE 35 LAY)
sw b Ja 58 S ol S s alie all) Jguny JUE8 anaall adl alll g alll g ) b ol & ain ny o) S5 JU8 ala) I Gle
20&-@_;}4.33\ d)u‘)‘\_j)—nu‘d“
Narrated by Sa'1d ibn al-Musayyib:

A man from the tribe of Aslam came to the Prophet Muhammad (peace and blessings be
upon him) and confessed that he had committed adultery. The Prophet turned away from him, so
the man came around to face him and repeated his confession. This happened four times. After
the fourth confession, the Prophet asked him, "Are you insane?" The man replied, "No." The
Prophet then inquired, "Are you married?" The man answered, "Yes." The Prophet then ordered
that he be stoned to death.

This hadith illustrates the gravity of adultery in Islamic law and the importance of sincere
repentance. It also demonstrates the Prophet's initial reluctance to implement the punishment,
giving the individual multiple opportunities to retract his confession.

Al O e o)) Al o agdis adle alll Jsu ) e o Ul s e cajie) Sla ) Ol ol 4l el () e Sle as
2L e 4dl el da ) 23 5 lld da) ed e ) JB aa Jd alll J s

Narrated by Ibn Shihab:

During the time of the Prophet Muhammad (peace and blessings be upon him), a man
confessed to adultery four times. Consequently, the Prophet ordered that he be stoned to death.
Ibn Shihab commented that an individual's confession is sufficient for legal accountability.

This narration is recorded in Sahih Muslim, Hadith number 1695b.
Jsdy Qlaall Gy jee Ciman JB Al tubie Gl 4Alll 2o e sme (pddie (G Alll de (Al die e cled G e el s
22.Ca) yie W) o) Jaall S o) Rl Cadld 13 cpeand 13 eladll g Jla ) (e (S o e s all) q:\s‘";};ﬂ

Narrated by ‘Abdullah ibn ‘Abbas (may Allah be pleased with him), who heard ‘Umar ibn
al-Khattab (may Allah be pleased with him) say:

"The command to stone the married adulterer and adulteress is established in Allah's Book
when evidence is confirmed through witnesses, pregnancy, or confession."

Various indications (gara'in) are considered part of the principles of Islamic jurisprudence
when making judgments. These indications may accompany primary evidence, such as
witnesses or confessions, or may stand alone in the absence of direct evidence. For instance, a
claim by an indigent person that a wealthy individual owes them a loan may be dismissed due to
circumstantial evidence. Similarly, testimony or confessions may be rejected if there are
suspicions of bias, such as a witness being a close relative of the claimant or a confession made
during a terminal illness. In some cases, circumstantial evidence is given precedence when

2 Imam Malik, Al-Muwatta, Book of Hudud, Chapter on What Has Been Reported About Stoning, Hadith
No. 1552

2 |pid,Hadith No. 1554

2 |bid,Hadith No. 1558
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primary evidences conflict, and at times, it serves as the sole basis for judgment in the absence
of other proofs.This narration is recorded in Sahih al-Bukhari, Hadith number 6830.23

If there is conclusive evidence that reaches the level of certainty, such evidence alone is
deemed sufficient for a judicial decision. For example, if a person emerges from a house holding
a blood-stained dagger, and upon inspection, a deceased individual is found inside, this evidence
would be enough to designate that person as the murderer.

If the evidence is not conclusive but leads to a strong presumption—such as circumstantial
evidence inferred from the facts and actions related to the claim—these indications are
considered supportive and corroborative.
Upon reviewing the era of the Prophet Muhammad (peace and blessings be upon him), we find
instances where he adjudicated cases based solely on the testimony of a single woman. For
example:
O el ce Sl ity cp dadle e e o cSlas Wiaa o) (e eCiugn O dene Waa g sibonill om0 deaa Waa
O callid Ja ) lgdde yo 5 3lhaild Cialiad Lgie alala i Lellat Ja ) Lalilis s3all & 5 ade all) Jgu )y g0 o a3 300
il cails (3 a1 53ae ) gallails 13S0 5 13 3 Jad sl @I ) i o palead) (o Rilany e 5 IS IS Jad Ja 0 @l
Leoalia Ulalll Jgu ) b JU8 Lgale a8 5 63 Lpaalia al8 an jl 4y el Lali ale alll (Jgus 4 )30 130 g8 s callid W 53l 5 Ledle g
2404 alll i 3 a3l L Jls
Narrated by Anas ibn Malik (may Allah be pleased with him):

During the time of the Prophet Muhammad (peace and blessings be upon him), a Jew
crushed the head of a slave girl between two stones.This narration is recorded in Sahih al-
Bukhari, Hadith number 2413.%°

In another narration, it is reported that a slave girl, adorned with jewelry, came to Madinah,
where a Jew struck her with a stone. She was brought to the Prophet Muhammad (peace and
blessings be upon him) while still alive. The Prophet asked her, "Did so-and-so kill you?" She
gestured in denial. He inquired again, and she responded similarly. Upon the third inquiry, she
nodded in affirmation. The Jew was then apprehended and, after thorough questioning,
eventually confessed to the crime. Consequently, the Prophet ordered that his head be crushed
between stones.This narration is recorded in Sahih al-Bukhari, Hadith number 2413.2¢

It is also reported that at the time of ‘Uthman's martyrdom, the only eyewitness present
was his wife, N&’ilah.2’

In such cases, no distinction is made between men and women. For instance, if a woman, like
Lady Na’'ilah, witnesses her husband's murder and clearly identifies the perpetrator(s), her
testimony cannot be dismissed solely because no other witnesses, male or female, were present.
It is crucial to note that Islamic law does not mandate a specific method for courts to investigate
crimes, whether they pertain to general offenses or hudad punishments. The procedure and the
acceptance of testimony are left to the judge's discretion.

Ibn al-Qayyim has extensively discussed the significance of circumstantial evidence
(gara’in) in judicial proceedings. He emphasized that the primary objective of Islamic law is to

=\Wahbah al-Zuhayli, Al-Figh al-Islami wa Adillatuh, (Damascus: Dar al-Fikr, 1997), Vol. 2, p. 244.
2 Imam Tirmidhi, Jami' al-Tirmidhi, Book of Hudud, Chapter on What Has Been Reported About a
Woman Who Persistently Commits Zina (Adultery), Hadith No. 1454,
% Imam Muhammad bin Ismail al-Bukhari, Al-Jami' al-Sahih al-Bukhari, Book of Diyat, Chapter on
Questioning the Killer Until There Is No Doubt and Determining the Legal Punishment, Hadith No. 2876.
% Imam Muhammad bin Ismail al-Bukhari, Sahih al-Bukhari, Book of Diyat, Chapter on When a Person is
Killed with a Stone or a Stick, Hadith No. 6877.
27 Shah Ma'in al-Din Ahmad Nadwi, Tariikh Islam, (Lahore: Maktabah Rahmaniyyah, Ghazni Street, Urdu
Bazaar), Vol. 1, p. 259.
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establish justice, and therefore, any means that lead to justice, including the use of circumstantial

evidence, should be employed. )

e alglaa Jrag g si ()5 ol S Sl a8 5 1,5 L glial 15l 5l aSWal) Lelaal of a8l Alla adil) daglac 5 508 Al 028
28 sl g allall (e g 5il 8 @5 Ay i) gl Y1 (50

Translation: This issue—making judgments based on circumstantial evidence and
indicators—is of great significance and holds immense value and benefits. If a judge or ruler
disregards such evidence, they will neglect substantial rights and become complicit in supporting
falsehood. Conversely, if they overly rely on circumstantial evidence, such as intuition and
conjecture, while neglecting the established principles of justice in Islamic law, they will fall into
the misguidance of oppression and corruption. lIbn al-Qayyim further states:
elal AlSa¥) IS 5 il S A Al 5 Allall o) 3l 8 5 ool o Ad pee 5 Jlad) VS 5 Y] A i) 4@l (K5 a1 13) Sl

29 i3y il alay Lay aSa 5 Ldlanal e 5,8 16 gia
"If a judge does not comprehend the evidentiary value of signs, indications, and contextual clues
as thoroughly as he understands the general and detailed principles of rulings, he will neglect the
rights of those entitled and make errors in judgments that will be evident to the public.”

In the Qur'an and the Sunnah of the Prophet (peace and blessings be upon him), the term
"evidence" (bayyinah) is not limited solely to confession or testimony. Rather, it encompasses any
proof that clarifies and manifests the truth, serving as a basis upon which a judge can render a
decision.

In the Holy Qur'an, Allah Almlghty states:
u,qg_usu\\.@_ag_ﬂﬁmhg_u;g_usu\d\ﬁdu\)u\‘;uwdujbes.:)wmén dﬂ\&\&\@;dﬁ\yu\@;d&
30 u.q).bl.\ﬂ ;M@\Abamtfjwaw@buau ‘ﬁsbuﬁdb.al\
"It is appropriate for me to attribute nothing to Allah except the truth. | have come to you with a
clear proof from your Lord, so let the Children of Israel go with me." Pharaoh said, "If you have
brought a sign, then present it, if you should be of the truthful."” So Moses threw his staff, and
suddenly it was a serpent, manifest. And he drew out his hand; thereupon it was white for the
observers to see.”
Ibn al-Qayyim states:

"The term 'bayyinah’ applies to anything that indicates and clarifies the truth. Whoever
restricts it to two witnesses, four witnesses, or a single witness has not fully grasped its meaning.
The Qur'an does not specify that 'bayyinah’ refers to two witnesses; rather, the term appears in
both singular and plural forms, signifying proof, evidence, and demonstration. Similarly, when the
Messenger of Allah (peace and blessings be upon him) said, 'The burden of proof is upon the
claimant," he intended that any form of evidence that elucidates the truth is acceptable.”

This perspective underscores that 'bayyinah’ encompasses all means of establishing the
truth, not limited to a specific number or type of witnesses.3! -

The term "bayyinah™ encompasses evidence, proof, argument, witness, and any means by
which a claimant can substantiate their claim. It is incumbent upon the claimant to provide such
evidence to secure a favorable judgment. Notably, the testimony of two witnesses is merely one
form of evidence. Undoubtedly, other forms of evidence can, at times, be more compelling than

2 Muhammad bin Ali Bakr Ibn al-Qayyim al-Jawziyyah, Al-Turuq al- ‘llmiyyah fi Siyasah al-Shariyyah,
(Lahore: Dar Nashr al-Kutub al-Islamiyyah), p. 133.

2Muhammad bin Ali Bakr Ibn al-Qayyim al-Jawziyyah, Al-Turuq al- ‘//miyyah fi Sivasah al-Shariyyah,
(Lahore: Dar Nashr al-Kutub al-Islamiyyah), p.88

» Al-A'raf 7:105-108
31 Tmam Ibn Qayyim al-Jawziyyah, 4l-Turuq al-Hukmiyyah fi al-Sivasah al-Shar'iyyah, 2007, Dar Alam al-Fawa'id, Makkah
Mukarramah, p. 24.
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witness testimony. For instance, circumstantial evidence that substantiates the claimant's
truthfulness may carry greater weight.

Witness."

The term "bayyinah™ encompasses evidence, proof, argument, witness, and any means by
which a claimant can substantiate their claim.32 ."

C_ILSJJ}\JAJLNJ‘ CJL\L;L\SJYAM\:»:AACSeM\chyuP}CLa&Cu‘)JCSuLAJL sl ol 8
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And a witness from her household testified, "If his shirt is torn from the front, then she has
told the truth, and he is of the liars. But if his shirt is torn from the back, then she has lied, and he
is of the truthful.”

In the exegesis of these verses, Tafsir Ahsanul Bayan explains:

This was a wise individual from her own family who made this judgment. The term
"testimony” is used here because the matter required investigation. The narration about the
testimony of an infant is not established through authentic traditions. In the Sahihayn (Bukhari
and Muslim), there is a hadith about three infants who spoke, and this incident is not among
them, though it is often mentioned in this context.3

The term "bayyinah" encompasses evidence, proof, argument, witness, and any means by
which a claimant can substantiate their claim. It is incumbent upon the claimant to provide such
evidence to secure a favorable judgment. Notably, the testimony of two witnesses is merely one
form of evidence. Undoubtedly, other forms of evidence can, at times, be more compelling than
withess testimony. For instance, circumstantial evidence that substantiates the claimant's
truthfulness may carry greater weight. )

Baigdyi o Sy puad 4l lia alla 13 iy pdic ek 40 238 LS5 ) 134
When you reach my agent, take fifteen wasq from him. If he requests a sign, place your hand on
his collarbone.
In another noble narration:
agal) 10U g yall g caal) atiad) JB € jaaill e 4 ela @A) o e Jad Lo calad) 0 o aad il JB i 2u Al
| gildad |38 cLialy 3y a (A Coshy Lua ol ) 8 1 Cldey dused a3l ) ) Al Qg y and 38 cclld (e ST Ll oy 58
364, Al & cluall | 5an b

When the Prophet Muhammad (peace and blessings be upon him) inquired about Huyayy
ibn Akhtab's pouch from his uncle, he responded that it had been expended in battles and various
expenses. However, considering the substantial wealth, it seemed implausible for it to be
depleted in such a short time. Upon pressing by the Companion Zubayr ibn al-‘Awwam, he
disclosed the hidden location of the wealth.Similarly, there was an incident where ‘Umar ibn al-
Khattab and other Companions ordered the stoning of a woman who was found to be pregnant,
despite having neither a husband nor a master. In such cases, the correct stance, as held by
Imam Malik and Imam Ahmad, is that the clear circumstantial evidence indicates adultery.3’

2 |bad,124

= Yusuf 12:16

» Maulana Salahuddin Yusuf, Tafsir Ahsan al-Bayan, (Madinah Munawwarah: King Fahd Complex for
the Printing of the Holy Qur'an, 1317 AH), p. 464.
% Al-Daraqutni, Ali bin Muhammad, Al-Sunan, Lahore: Dar al-Nashr al-Kutub al-Islamiyyah, Chapter on
Agency (Al-Wakalah), Vol. 3, p. 154.
% Abu Dawood, Sulaiman bin al-Ash'ath, Sunan Abu Dawood, Book of Al-Kharaj, Al-Imarah, and Al-Fay’,
Chapter on What Has Been Reported About the Ruling on Conquered Lands, Hadith No. 3002.
7 Imam Ibn Qayyim al-Jawziyyah, Al-Turuq al-Hukmiyyah fi al-Siyasah al-Shar'iyyah, 2007, Dar Alam al-
Fawa'id, Makkah Mukarramah, p. 6
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After an initial discussion on circumstantial evidence, bayyinah, hudud, gisas, and ta'zir,

the question arises: Can circumstantial evidence and indicative testimony be accepted in cases of
hudud and qgisas?
In Islamic jurisprudence, the primary source is the Holy Qur'an, from which laws are derived in
conjunction with the Sunnah of the Prophet Muhammad (peace be upon him). According to these
sources, direct eyewitness testimony and confession are fundamental types of evidence for
proving any crime.However, in the Islamic criminal justice system, circumstantial evidence
(garinah) is also considered a significant means of proof. This is supported by the Qur'an, the
Sunnah of the Prophet (peace be upon him), and the practices of the Companions (may Allah be
pleased with them).

For instance, in Surah Yusuf (12:18, 25-27), the circumstantial evidence of Prophet
Yusuf's (Joseph's) shirt being torn from the back served as a sign of his innocence.Similarly,
there is a narration involving two women disputing over a child, where Prophet Solomon (peace
be upon him) used circumstantial evidence to determine the rightful mother.

Additionally, the Prophet Muhammad (peace be upon him) expressed satisfaction when Mujazziz

al-Mudliji confirmed lineage through resemblance, which is a form of circumstantial evidence.

Furthermore, a statement from Umar ibn al-Khattab (may Allah be pleased with him) indicates the

acceptance of circumstantial evidence in certain situations.

These instances illustrate that circumstantial evidence has a recognized role in Islamic

jurisprudence, including in cases related to hudud and gisas.

Jsiy Aaall G jee G JB ) (b Gl dlllae o gre (pddie o alll e o alll due e cled () e Sl s
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Similarly, ‘Umar ibn al-Khattab (may Allah be pleased with him) once remarked, "l detect
the scent of a beverage from ‘Ubaydullah. | will investigate it, and if it is intoxicating, | will
administer lashes (i.e., enforce the prescribed punishment)."

Ibn al-Qayyim's definition of bayyinah is notably comprehensive, encompassing anything
that elucidates or establishes the truth. This concept is not limited solely to witness testimonies
but includes any evidence that reveals the truth.

Circumstantial evidence (qarinah) is admissible when it is based on solid and robust
reasoning; however, if there is any doubt, it is not accepted. The majority of scholars recognize
circumstantial evidence as a valid means of proof in Islamic law. The extent of its applicability,
particularly in establishing hudid offenses, varies among scholars.In cases of ta'zir (discretionary
punishments), scholars unanimously agree on the acceptance of circumstantial evidence.
Regarding hudid and qgisas, scholarly opinions are categorized into three perspectives:

1. Complete Rejection: Some scholars, particularly from the Hanafi and Shafi'T schools,
entirely reject the use of circumstantial evidence in hudid and qgisas cases.

2. Conditional Acceptance: Others accept circumstantial evidence for specific offenses. For
instance, the Maliki school holds that if an unmarried woman becomes pregnant and
cannot provide a valid explanation, the hadd punishment is applicable.

3. Broad Acceptance: A more liberal view permits the use of circumstantial evidence in all
matters, including huddd and qisas. Proponents argue that witness testimonies can
sometimes be fabricated or false, whereas circumstantial evidence, derived from factual
circumstances, is less prone to dishonesty and can serve as a more reliable proof.

These varying perspectives highlight the nuanced approach within Islamic jurisprudence
regarding the admissibility and scope of circumstantial evidence in legal proceedings.38

% Mohd Munzil bin Muhammad, Qarinah: Admissibility of Circumstantial Evidence in Hudud and Quisas
Cases Mediterranean Journal of Social Sciences MCSTR Publishing Rome-Italy, Vol. 6, No. 2. March
2015, Page: 14-149
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Muhammad °‘Ata al-Sayyid elaborates on the third perspective, asserting that
circumstantial evidence is applicable and appropriate in all matters, including huddd and gisas.3°

According to Ibn Qayyim, both Imams and Caliphs have enforced huddd punishments on
individuals from whom stolen property was recovered. This practice challenges the notion that
circumstantial evidence lacks significance. Ibn Qayyim emphasized that the ultimate aim of
Allah's law is the implementation of justice among people. To achieve this, any method can be
employed, especially in situations where witnesses are unavailable; alternative available
evidence should be considered.*°

According to Amin al-Juraymi, Qur'anic evidence can only be regarded as corroborative
evidence. On that basis, it cannot be used to decide cases of hudtd and qisas, because crimes
involving huddd and qgisas require a very cautious approach. There is always some doubt
inherent in circumstantial evidence; therefore, it can only be accepted as corroborative evidence
when combined with confessions and eyewitness testimony.

Muhammad ‘Ata al-Sayyid holds the view that circumstantial evidence is sufficient in cases
of hudlid. According to him, all scholars do accept the applicability of circumstantial evidence,
although their opinions may vary in the details. He argues that the evidence against
circumstantial proof is not founded on solid grounds, and rejecting it would hinder the attainment
of justice. However, it is important to note that weak circumstantial evidence will not be
acceptable—only evidence based on solid and strong foundations can be relied upon.

Mahmoud Sayyidun A. Uthman also shares this view, asserting that the scholars have
accepted strong circumstantial evidence. Critics, however, contend that in cases of huduad and
gisas, punishment cannot be imposed solely on the basis of circumstantial evidence, as such
evidence does not rise above doubt. They maintain that Qur'anic evidence does not meet the
level of certainty required for condemning the accused. In response, one can argue that robust
circumstantial testimony or evidence may indeed reach the standard of certainty or rise above all
doubt, thereby enabling a judge to impose punishment on the accused.*

Alternatively, it may be argued that a strong Qur'anic testimony can meet the standard of an
overwhelming presumption. Although circumstantial evidence generally does not prove any fact,
in certain specific circumstances it becomes a robust overwhelming presumption that should be
accepted in the absence of conclusive evidence. The applicability of this overwhelming
presumption is established by the following verse of the Holy Qur‘an.

92 ) Gl Gand

That is, not all doubts constitute sin, nor can all doubts be dismissed. A strong
presumption, one based on solid circumstantial evidence, can serve as the foundation in cases of
huddd and qgisas.

In the Maliki school, this very principle underlies the acceptance of circumstantial evidence as
proof in crimes involving huddd and qisas.*3-

Only when the highest standard of certainty is achieved does a proof (bayyinah) warrant
the imposition of a hudud punishment on the accused. Conversely, if the nature of the crime

® |bid¢151
© |bid¢153
4 Quisas Cases, Mediterranean Journal of Social Sciences MCSTR Publishing Rome-Italy, Vol.6, No. 2,
March 2015. Page: 145

2 Al-Hujurat 49:12
4 Mohd Munzil bin Muhammad, Qarinah: Admissibility of Circumstantial Evidence in Hudud and Quisas
Cases, Mediterranean Journal of Social Sciences MCSTR Publishing Rome-Italy, Vol. 6, No. 2, March
2015, Page: 146
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committed is of a lesser degree, then a less severe punishment—in accordance with an
overwhelming presumption (zann-ghalib)—will be imposed (i.e., one that is less than hudud).
Circumstantial or testimonial evidence is always considered alongside collective and
corroborative testimony; in other words, all circumstances and events are thoroughly examined,
or else the evidence will be deemed weak. Ibn Qayyim’s reference to manifest or robust
circumstantial evidence is precisely to that effect.

DNA evidence is a type of circumstantial proof. It can be obtained from traces such as
blood, sweat, semen, skin, nails, and hair. This constitutes clear proof that the accused was
present at the scene of the crime at the time of the incident.

DNA evidence becomes highly significant as robust circumstantial proof when it is properly

collected from the crime scene and accurately analyzed. The investigating officer, the doctor, and
the chemist must perform their duties correctly, and the doctor and chemist must prepare
accurate reports. Furthermore, the DNA samples must be properly preserved, and throughout the
entire process a very careful method should be employed to present this forensic evidence in
court—accompanied by the oral testimony of the doctor, the chemist, and the investigating
officers. In that case, this evidence will be recognized as manifest circumstantial proof, thereby
greatly enhancing its importance.
In summary, in criminal cases, DNA evidence becomes an extremely solid and robust form of
circumstantial proof. If a comprehensive evaluation of all circumstances and indications leads to a
conclusion that the evidence is beyond doubt, then offenders in hudud and gisas cases may be
punished accordingly. However, if any doubt remains, then only a discretionary (ta'zir)
punishment may be imposed. Indeed, by relying on strong and solid circumstantial evidence
rather than weak or flimsy evidence, the ruling will be fully in accordance with Sharia—even in
cases of hudud and qisas.

Bibliography

1. Al Quran

2. Al-Mawardi, Al-Ahkam al-Sultaniyyah, Dar al-Kutub al-limiyyah, 1996, Vol.1

3. Muhammad bin Hussein al-Jizani, Al-Shahadah fi al-Figh al-Islami, Maktabat al-Rushd,
2001, Vol. 1

4. Yusuf al-Qaradawi, Maqasid al-Shari'ah al-Islamiyyah, Maktabat Wahbah, 1998, Vol. 1

5. Al-Farahidi, Khalil bin Ahmad, Kitab al-lqaa’, Dar al-Kutub al-limiyyah, 2002, Vol. 1

6. Al-Kasani, Ala' al-Din, Badai' al-Sana'i’ fi Tartib al-Shara'i', "Chapter on the Causes of the
Obligation of Hudud", Dar al-Kutub al-limiyyah, 2000, Vo

7. Sayed Amir Ali, Fatawa Alamgiri, Fareed Eik Saal Urdu Bazaar, Lahore, Vol.3

8. Abd al-Qadir Ouda, Al-Tashri* al-Jina'i al-Islami: Mugaranatan ma'a al-Qanun al-Wad',
Beirut: Dar al-Kutub al-Arabi, Vol. 1

9. Shah Waliullah, Hujjat al-Allah al-Baligha, Maktabah Salafiyyah, Lahore, 2015, Vol. 2

10. Al-Zabidi, Murtada bin Muhammad bin Muhammad bin Abdul Razzaqg Al-Hussaini, Taj al-
Arous, Maktabah al-Kuwaitiyah, 2011, Vol. 2

11.1bn Majah, Abu Abdullah, Sunan, Book of Diyat, Chapter on Retaliation Only by the Sword,
Beirut: Dar al-Hay'ah al-Kutub al-Arabiyyah

12.Abd al-Aziz Amir, Al-Ta'zir fi al-Shari'ah al-Islamiyyah, Dar al-Fikr al-Arabi, Book One,
2019

13.Imam Malik, Al-Muwatta, Book of Hudud, Chapter on What Has Been Reported About
Stoning

14.Wahbah al-Zuhayli, Al-Figh al-Islami wa Adillatuh, (Damascus: Dar al-Fikr, 1997), Vol.2

15.Imam Tirmidhi, Jami' al-Tirmidhi, Book of Hudud, Chapter on What Has Been Reported
About a Woman Who Persistently Commits Zina (Adultery

761|Page



| Al-Qantara, Volume 9, Issue 4 (2023) | | Research Article |

16.Imam Muhammad bin Ismail al-Bukhari, Sahih al-Bukhari, Book of Diyat, Chapter on When
a Person is Killed with a Stone or a Stick

17.Shah Ma'in al-Din Ahmad Nadwi, Tariikh Islam, (Lahore: Maktabah Rahmaniyyah, Ghazni
Street, Urdu Bazaar), Vol. 1

18.Muhammad bin Ali Bakr Ibn al-Qayyim al-Jawziyyah, Al-Turuq al-/imiyyah fi Siyasah al-
Shariyyah, (Lahore: Dar Nashr al-Kutub al-Islamiyyah),

19.Imam Ibn Qayyim al-Jawziyyah, Al-Turuq al-Hukmiyyah fi al-Siyasah al-Shar'iyyah, 2007,
Dar Alam al-Fawa'id, Makkah Mukarramah

20. Maulana Salahuddin Yusuf, Tafsir Ahsan al-Bayan, (Madinah Munawwarah: King Fahd
Complex for the Printing of the Holy Qur'an

21.Al-Daraqutni, Ali bin Muhammad, Al-Sunan, Lahore: Dar al-Nashr al-Kutub al-Islamiyyah,
Chapter on Agency (Al-Wakalah), Vol. 3

22.Abu Dawood, Sulaiman bin al-Ash'ath, Sunan Abu Dawood, Book of Al-Kharaj, Al-Imarah,
and Al-Fay', Chapter on What Has Been Reported About the Ruling on Conquered Lands

23.Mohd Munzil bin Muhammad, Qarinah: Admissibility of Circumstantial Evidence in Hudud
and Quisas Cases Mediterranean Journal of Social Sciences MCSTR Publishing Rome-
Italy, Vol. 6, No. 2. March 2015

24.Quisas Cases, Mediterranean Journal of Social Sciences MCSTR Publishing Rome-Italy,
Vol.6, No. 2, March 2015

762|Page



